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Petition of Juin Cathcart 5 in 
London, : 


7 HE petitioner John cube, was + the eldeſt Son wt 
Heir of David Cathcart” of Giendnſk, a Gentleman 
offefled of a ſmall Eſtate in this Country. The 

titioner was educated in Scotland, and refided here, 

for above 30 Years from his Infancy, and during the laſt 18 
Years thereof, was a Dealer in Trade from Glaſgow to Holland, 
but afterwards removed to London, where about, or before the 
1726, he entered into a Co-partnery Trade with Joh Black- 
wood, which they carried on for many Years. The Situation 
of the Company's Affairs, made the Partners have frequent 
kecourſe to the Friendſhip of the Refpondent for fupporting 
their Credit, which he exerted towards them ina very emi- 
ent Degree. Beſides a ſeparate Debt of 700 J. Sterling, 
hich Mr. John Blact wood contracted to the Reſpongent, and 
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every Farthing of which is {till outſtanding, the two Partners 
became jointly Debitors to him in the following conſiderable 
Sums. . | 1 

mo, Of this Date, the ſaids John Cathcart and John Black- 
ood, granted a joint Bond to the Purſuer in the Engliſh Form, 


conditional on Payment of 553 J. 15 5. 3 d. Sterling. This 
Debt was created by the Reſpondent's becoming bound to 
one George Fryar of London, for a Debt of the Partners tg 
that Extent ; and at ſettling Accompts upon the 24th Jul 
1744, there remained. a Balance, (bearing Intereſt) of My 
18. J. 2 d. Sterling due to the Reſpondent. | 

2do, The ſaids Fohn Cathcart and John Blackwood, granted 
to the Reſpondent another joint Bond after the Engliſh Form, 


for the Sum of 592 1.16 5. Sterling, bearing Intereſt at the 


Rate of 5 per cent. 


And 370, The ſaid Partners granted their joint Bond alfy 
in the Eng/iſh Form, to the now deceaſt Thomas Blackwod 
Merchant in Edinburgh, for the Sum of 612/. 11 J. 9 
Sterling, bearing Interelt at 5 per cent. This Debt was by 4 
fitted Accompt between them and Thomas Blackwood, reſtric 


ted to a Balance of 171 J. 10 5. 10 d. Sterling, due upon the 


Iith of July 1737, and bearing Intereſt from that Day. To 
this Balance and Intereſt, the Reſpondent derived Right 
from the ſaid Thomas Blackwood, by a teſtamentary Deed in 


his Favours. | 


* 


The Reſpondent being thus Creditor to the Partners to ſo 
great an Extent, and for the moſt onerous Cauſes, had good 
Reaſon to expect that they would have exerted themſelves to 
prevent his being Loſer by them. Yet, notwithſtanding his 
Endeavours to ſupport their Credit, their Affairs became gradu- 
ally more unpromiſing and involved. In the 1740, Mr. Cathcart 
the Petitioner obtained the Office of Director of theHoſpital, 


- 


in the Expedition to the Veſi Didies, under the Command cf 


the late Lord Cathcart. His Commiſſion intitled him to no 
leſs than 1 J. 5 5. of daily Pay, beſides very conſiderable Per 
| <EW . 1 : 


— 


builtes. In that Station he continued till his Return to Lon- 


but ſince Commencement of. the preſent War he has again 
mered on full Pay, The Petitioner has repeatedly boaſted 
Por his having from the 1740 to the 1745, paid off Debts to 
the Extent of 2092 J. Sterling, This may, or may not be true, 
r ought the Reſpondent knows; but certain it is, that nei- 
Wher he nor his Partner were at any Pains to do Juſtice to the 
Weſpondent, whoſe large Debts were {till left unſatisfied. At 
Wength, in the 1745, the Partners ſtopt Payment altogether, 


unſt them. 
& The Bankrupts ſurrendered themſelves under this Com- 
Wniſon, in order to make a Difcovery of their Eſtates and Ef- 
Wes, and were accordingly examined upon Oath, and depo- 


% ed, Cc. do contain a true and full Difcloſure of all theſeEx 
aminants Effects and Eſtates, real and perſonal, and how, and 
„in what Manner, to whom, and upon what Conſideration, 
„and at what Time or Times they have diſpoſed of, aſſigned 
or transferred any of their Goods, Oc. and all Books, 
Writings and Papers relating theteto, of which theſe Ex- 
aminauts were poſſeſſed, or in, and to which they were any 
« ways intereſted or intitled, or which any Perſon or Perſons 
had, or hath, or have had in Truſt for them, or for their 
Uſe, ar any Time before or after the iſſuing the faid Com- 
miſſion, or whereby theſe Examinants or their Families, 
have, or hath, or may have, or expect any Profit, Poſſibili- 

ty of Profit, Benefit or Advantage whatever ; and thete Ex- 
F aminants further fiy, that they have delivered up all ſuch 
Part of their Goods, Orc. and all Books, Papers and Writ- 
ings relative thereto, as now, at this Time of their Exa- 
mination, they have, or are in their Poſſeſſion, Cuſtody or 
Power ; and further fay, that they have not removed, con- 
cealed or emb: zzled any of their Effects or Fſtates, real 
* or perioual, or any of their Books of Accompts, Papers, or 


bis Writing, 


1% in the 1743, when he was put upon Half Pay for Life, 


1745. 


1745. 


Bud a Commiſſion of Bankruptcy was of this Date iſſued a- gth Auguſt, 


- 


ed, © That the Books, Papers and Writings therein mention- 28th Sep. 
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„ Writings relating thereto, with an Intent to defraud the 
% Creditors.” | | * £3 
Such was the Import of the Oath. emitted by theſe Pr, 
ners, as appears from the certified Copy thereof: And fron 
the like Copy of the Affidavits made by the Aſſignies unde 
the Commiſſion, of this Date, it appears, that they only re 
ceived two Sums, amounting in whole to 2408 J. 04, 54 
from the ſeparate Eſtate of Fobn Blackwood - And this they 
made Oath ' was all that they received on Account of the 
« Eſtate and Effects of the ſaid Bankrupts, or either of then, 
* except ſome looſe Papers, Books and Lumber that are uſe, 
& leſs, as the Examinant believes: And both theſe Exam 
© nants ſay, that the ſaid ſeveral Sums of Money, fo receiy: 


ed by them as aforeſaid, do belong to, and are Part of the 


"4 . 


* 


pate. 


« ſeparate Ejlate of the ſaid John Blackwood ; and both thek 
« Examinants, each ſpeaking for himſelf, faith, That they hay 
« not received any Sum or Sums of Money, Goods or Effefs, a, 
& gr on Account of the ſeparate Eſlate of the ſaid John Cathcan, 
&« or as, or on Account of the joint Eſtate of the ſaid John Black 
« wood and John Cathcart.” | 
Ihe aforcfaid Sum which the Aſſignies recovered out d 
Mr. Blackwood's ſeparate Eſtate, they divided amongſt ihe 
Creditors claimiag under the Commiſſion : And the Reſpom 
dent acknowledges, that in November 1748, three Years afta 
the Bankruptcy, he received 110 J. 19 J. 10 d. as the Di- 
dend thereof falling to him. However, as it was believed 
that the Bankrupts had made a juſt Diſcovery, they immedi- 
ately after their Examination, obtained in Courſe a Certificate 
ſigned by the Commiſſioners, and Part of the Ergliſb Creds 
tors, but not by the Reſpondent. This Certificate bean, 
* I hat the Bankrupts, upon ſuch their Examination, made 
&© a full Diſcovery of their Eſtate and Effects, and in all Thing 
© conformed themſelves to the ſeveral Statutes made, and now 
* in Force concerning Bankrupts, and particularly according 


„ to the Directions of the ſaid Act, made in the th Year of 


es en 


« his preſent Majeſty's Reign; and there doth not appear to 
« ys any Reaſon or Doubt of the Truth 7 ſuch Diſcovery, or that 
« the fame 1 n0t a full Diſcover y of all the Eſtate and Effects 
« of the ſaid John Blackwood and John Cathcart;“ Therefore 
the Subſcribers, being four Fifths of the Creditors, thereby 
conſent to the Bankrupts obtaining an Allowance, Benefit 


and Diſcharge, in Terms of the ſaid Statute. - And no Cauſe 
being ſhown to the contrary, the Lord High Chancellor, of 


this Date, allowed and confirmed the ſaid Certificate. 
The two Partners having thus got the Benefit of the Law 


of England, in Excluſion of their former Creditors, begun up- 
on a new Footing, and the Petitioner has been many Years 
amo re-eſtabliſhed in a very flouriſhing Condition. He boaſts 


| of having voluntarily paid 2479 J. to his former Creditors ſince 


the Certificate, conform to a Liſt 


roduced ; but as he has 


| annexed no Dates to thoſe Payments, tho” repeatedly required, 


ces of them. 


the keſpondent has been unable to inveſtigate the Circumſtan- 
It however from thence appears, that his Af 


| fairs muſt have been very ſoon repaired after his Bankruptcy, 
by ſome other Means than his half Pay: For in Auguſt 1-47, 


within leſs than two Years of the Bankruptcy, he paid off the 


Debt due to Thomas Kennedy, ſaid to have affected his Lands 


of Glenduſk, and which including 80 J. thereof formerly paid 


on his Account by Captain Robert Catſcart, amounted in whole 


to 309 J. 18 5. 3 d. Sterling, Further, Several Articles in 


bis Lift are ſtated higher than they were at the Bankruptcy: 


One Sum of. 243 J. 13 J. is ſtated as paid to his Couſin Caps 
tain Robert Cathcart, altho* no ſuch Debt was claimed and pro- 
ved before the Commiſſioners. Again, William Richardſon pro- 


ied a Debt of 417 J. 18 5. 6 d. and drew a Dividend of 52 J. 
3. 6 d. fo that there remained 365 J. 5 5. yet the Petition- 


er ſtates as paid to him more in Pt, 5181. 11 J. 1 d. Laſt- 


| ly. David Campbell the Petitioner's Nephew proved a Debt of 


476 1. 1.5. 10 d. and received a Dividend of 59 J. 10 5. 2 4. 


ſv iliat there remained 416 /. 119. 8 d. yet the Petitioner 
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enters in his Liſt 588 J. 16 J. 4 d. as paid to him. Hoy 
theſe Variations have happened, the Reſpondent knows rot; 
but they at leaſt ſhow, that if {ach Sums were paid, the Pet; 
tioner became ſoon poſſeſſed of very large Funds: And that x 


far back as the 1750, he knew himſelf to be a rich Man, ap. 


ears from another Fact that cannot be denied, namely, that 
this David Campbell his Nephew, who reſided long at Cay. 
peachy, and there acquired a very handlome Fortune, having 1. 
bout that Year 1750, a Son born to him, the Petitioner then 
ſettled a voluntary Proviſion of 1000 . Sterling on the Child; 
and if the Reſpondent is not greatly miſinformed, the Petit 
oner is now in very opulent Circumſtances. | 
But whatever was the Petitioner's Capacity and Inclination 
to pay off ſome of his former Creditors, certain it is, that he 
ſhowed no Regard to the juſt and onerous Debt due the Re- 
ſpondent, nor would ever pay him one Farthing, tho' fre- 
quently ſollicited on that Account. 
While Matters were in this Situation, the Reſpondent was 


accidentally informed, that the Petitioner was in Poſſeſſion of 


the Lands of Glenduyſk, which had belonged to his Father, and 
which he had not ſurrendered to the Commiſſioners of Bark- 
ruptcy. The Reſpondent however did not proceed raſhly on 
that Information, but took the Opinion of Council learned in 
the Law of England, and particularly of one Gentleman who 
had been a Commiſſioner of the Petitioner's Bankruptcy, and 
was adviſed, that a Concealment excceding 10 J. Sterling would 


void the Effect of the Chancellor's Certificate, and entitle the 


Bankrupt's Creditors to ſue them for full Payment of their 
Debts, as if ſuch Certificate had never been obtained. 

The Reſpondent thereupon brought his Action againſt the 
Petitioner in this Court, where it was undoubtedly compe- 
tent, in reſpe&t of the Petitioner's having thoſe Lands, as 
well as other Effects in this Country; and as the Reſpondent 


reſided conſtantly here, it was in every View more conveni- 


ent for him, than to bring an Action in the Courts of Ex 
| | | land, 


11, where his Buſineſs would not permit him to attend, and 


cs Intereſt in thoſe! Lands, according to the Law of 
$ 5:::/41d, could be equally well underſtood. 


* # This Action was raiſed in April 1758, and proceeded on a 
hs MEL ibe!, concluding ſimply for Payment of the Debts before 
ans mentioned. The Petitioner compeared by his Council before 


ke the Lord Coalſton Ordinary, and pleaded that a Statute of 
6 Bankruptcy having been iſſued agaiaſt him, ſubſequent to his 
11. contracting the Debts libelled, and he having complied with 
a the Requiſites of the Statutes relative to Bankrupts, ob- 
tained the Lord Chancellor's Certificate above mentioned, 
which, agreeable to the Statute of the 5th of his late Maje- 
te ci, was a total Diſcharge of all ſuch Debts formerly due by 
de. bin. The Reſpondent anſwered, that the Certificate could 
not bar his Action, in reſpect that at and before Mr. Carhcart's 
E Bankruptcy, he was poſſeſſed of, or had belonging to him, 


© thoſe Lands of Glenduſk, which he did not ſurrender or diſco- 
tee to the Commiſſioners, but kept and ſtil] held the fame, 


nd which imported a Voidance of the Certificate according to the 
. bid Statute, as being a Concealment exceeding the Value of 
on 


| In order to ſupport his Defence, the Petitioner thought fit 


C of himſelf to make an Affidavit before a Magiſtrate at London, 
1d bearing.“ That upon his Examination before the Commiſſio- 
d ners and Aſſignies of his Bankruptcy, he made a full Diſ- 
* 4 coyery of his whole Eſtate, real and perſonal, particularly 


I of a Farm called Glenduſk in Scotland, which was, at that 
4 Time, the only and all the real Eſtate he had or was intitled to; 
„that the ſame Farm was ſeized upon by Thomas Kennedy for 


: * a Bond Debt, which the ſaid 7% Blackwood and he the 
x * Deponent owed him: That it might be the Value of 10 /. 
t * per Year, and that the Produce of it, if fold, would not 
. fatisfy and pay the faid Debt.” The Petitioner Iſo ob- 


[tuned an Affidavit from his late Partner Jobs Blackwood, bear- 
ing, 


here it could not be ſuppoſed, that the Nature of Mr.“ 
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ing. That he was preſent at the Examination of the {i 
« John Cathcart, and did hear him acquaint the Commiſſg. 
ners and Aſſignies, that he had a fmall Farm in Scorlay] 
« which was adjudged by the Law there, to one Thomas Key 
* xedy, for a Sum larger than the Value of the ſaid Eſtate qt 
« Farm; which the Petitioner did, in the Courſe of the 
Proceſs, eftimare at 300 J. 91 4 87 80 

After theſe Affidavits were produced, and founded on in 
the Proceſs, the Reſpondent diſcovered, upon Inſpection of 
Kennely's Adjudication againſt the Petitioner, and a Search of 
the Stent Books in Elinbur gb, that the Petitioner had allo be- 


longing to him, before and at the Time of his Bankruptcy, 
and ſtill held, beſides Glenduſe, a Houſe in Eginburgh, which; 


it appeared from his voluntary Affidavit, he did in no Shape 
ſurrender to the Commiſſtoners. To make the Fact (till more 
clear, as appears from the Minutes, the Queſtion was put to 
his Council, Whether or not he the Defender made any 
% Sort of Surrender or Diſcovery of the Houſe in queſtion to 
„ the: Commiſſioners?” To which it was anſwered, ** That 
the Defender acknowledged he did not.“ Afterwards the 
Petitioner made a further Admiſſion in the Debate before 


the Lord Ordinary, in theſe Words: If the Purſuer thicls 


* it for his Intereſt, he may no doubt adjudge this Houſe up- 
% on a ſpecial Charge againſt the Defender, as Heir to his 
« Father.” Accordingly the Reſpondent did adjudge the 
Houſe ; but lately another Creditor, inſtigated, as the Re- 
ſpondent has Cauſe to apprehend, by the Petitioner, has er- 


deavoured to deprive him of the greateſt Part of this ſmall 
Subject, by likeways adjudging the ſame within the Year, for 


a very large Debt. 


After this Diſcovery of the Houſe, the Cauſe was taken to 


Report by the Lord Ordinary, but was put off by a Proof be- 


ing appointed as to the Value of Glenduſk ; and after that 


Proof was taken, the whole was remitted to the Lord Ordr 


nary ; who at firſt pronounced an Interlocutor ſuſtaining the 
78 5 Defence, 
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Nefence, founded on the Certificate. The Reſpondent pre- 
ferred a Repreſentation, and after Anſwers were given in, he, 
at a Calling, ſet forth the Matter of the Half-Pay, as another 
Article coacealed, or not diſcovered to the Commiſſioners, 
which had hitherto eſcaped his Notice. The Lord Ordinary 
thereupon again took the Cauſe to report. Very full Infor- 
mations were given in, and your Lordfhips were pleaſed, on 


the 17th of November laſt, to repel the Defence on the Lord 


© Chancellor's Certificate, and decern. = 

f 1 Againſt. this Interlocutor, pronounced with great Unanimi- 

wu, Mr. Cathcart reclaimed; and as in his Petition, he, inter 

; | I alia, craved a Diligence againſt Colin Mackay, for Recovery of 

, any Letters or Writings which might give further Light into 
3 


the Affair, the Reſpondent confented thereto. Mr. Mackay | 
bas been accordingly examined, and has produced two Letters, | 
the one dated the. 22d Februa y, and the other 29th March 
© 1757, ſaid to be wrote by the Petitioner to the ſaid Colin and: 
John Machays, both his Grand Nephews. This Production 
being ſeen by the Reſpondent, theſe Anſwers are humbly of- 
be WP {cred to the Petition. e 
„ Ihe Petitioner has ſet out with, and repeatedly inſiſted up- 
on, the Preſumption in his Favour, drawn from the Circum- 
| {tance of his having made large Payments to his Creditors; l 
both before and ſince his Bankruptey ; as importing, that one 
who has acted ſuch a Part, could not be capable of concealing 
E ſuch (mall Sums, as are condeſcended on, with an Intention 
to defraud them. To this it may be a ſufficient Anſwer, 
joined to what. has been already obſerved, that the Reſpon- 
dent's Plea is well founded in Law and Juſtice, fuppoſing it 
vere clear that the Petitioner had been guilty of no wilful or 
Intentional Fraud. This the Reſpondent ſhall endeavour 
more fully to eſtabliſh. But at any Rate, it is not from Pre- 
lumptions or Conjectures that your Lordſhips will determine a 


* Matter of Right, where there are Facts abundantly clear for 
he leciding it. Suppoſing a Party to have the faireſt Character; 
= and. 


and to have done the moſt meritorious Actions in other Re: 
{pects, yet that will not detend him againſt the legal Conſe 
quences of a Neglect or Trangreſſion of the Law in any one 
Inſtance. Neither has the Petitioner ſo mu cli Cauſe to boat {Me 
in this Reſpet. The Payments before the Bankruptcy, he 
was bound, and could have been compelled to make; and x 
for thoſe poſterior to it, they are far from being equal to the 
Amount of his Debts, nor has he ſhowa them to be nearly e. 
qual ro his Abilities. Altho' the Certificate may be a legal 
Diſcharge, yet it ſurely does not take off the natural Oblige- 
tion binding on every Man of Honour and Conſcience to pay 
what he juſtly owed to his lawful Creditors. There are hap- 
pily many Inſtances of Perſons who have obtained the like 
Certificates, having afterwards paid the utmoſt Farthing of 
what they owed before their Bankruptcy ; and without dere 
gating from the Merit of the Payments already made by the 
Petitioner to others, it ſurely cannot be conſidered as proper 
ly hard or unequitable, (if there are legal Grounds for it,) to 
oblige the Petitioner to do the ſame Juſtice to the Reſpon 
dent which he has voluntarily done to others, and whichit 
cannot be denied he is in a full Capacity to do, if inclined, 
The Reſpondent has condeſcended on three Subjects not 
ſurrendered by the Petitioner, upon all or one or other df 
which the Reſpondent. concludes, that a Concealment has been 
made to the Extent of more than 10 /. which is ſufficient to 
vacate the Certificate. Theſe are, I/, The Lands of Glendiſk 
2dly, The Houſe in Edinburgh: And zal, The Half Pay, The 
Petitioner takes no Notice of the n and laſt, becauſe, as he 
is pleaſed to ſay, the underſtood your Lordſhips had no Nil 
culty as to either of them. The Reſpondent, however, cal 
rccolle& nothing that paſſed to juſtify ſuch an Apprehenſion; 
and altho' he does conſider the Matter of the Houſe to be the 
cleareſt and moſt undiſputable Point, yet he apprehends hs 
Ve receives additional Strength from the whole taken tog 
ther. | 
| The 
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The 1/? Article that he ſhall treat of, as being the firſt that 1. The Lands 
vas diſcovered, is the Lands of Glenduſi. As to them, it has of Glenduſc. 

been admitted by the Petitioner, that they belonged to his 
Father; upon whoſe Death, before the 1730, the Title to 

he the Property thereof devolved upon the Peritioner, as his ap- 

parent Heir: That the Petitioner entered to the Poſſeſſion by 

he bimſelf, and others, his Tenants, particularly, his Uncle Ro- 

 bert Cathcart, who poſſeſſed, in his Right, many Years, but 

without any Tranſmiſſion of the Property to him, or any In- 

© tention to tranſmit it: And that the Petitioner's Intereſt in 

© theſe Lands, having come to the Knowledge of Thomas Ren- 

urch, a Creditor to him, and his Partner, in a Bond of 200.4. 

E Kenedy raiſed an Inhibition in the 1740, and obtained an Ad- = 
© judication of the ſaid Lands, and others, belonging to the Pe- f 


0. titioner, in the 1742. | IE 1 
the Such was the State of theſe Lands at the Time of the Bank- _ 
e. ruptcy, according to the Petitioner's own Admiſſion, His I 24:8 
% Defence as to them is, that he gave a full Diſcovery of their 2 , 6 1 
on MW Situation to the Commiſſioners, by acquainting them that he had /// baer, 
hit ſuoch Lands, but that they were ſeized by Kennedy, for a Debt g = 2 1 '1 
|, above their Value. This, however, only appears from his õνπο . *Freger” 


| own, and his Partner's voluntary Affidavits, which the Re- # "4 r & 


not | 
r of WF {pondent neither did, nor does admit to be legal Evidence of J 2 
een the Facts therein mentioned; eſpecially, as the Proceedings —,— Sell. , iH 
tro of the Commiſſioners, and of the Aſſignies, are all taken THC i July F 
10% down in Writing; and from theſe the Aſſignies make their Re- /2 5/ J of 

The port, which they verify upon Oath. It is certain, nothing 1 
s ke of this Diſcovery appears from the Aſfidavit of the Aſſignies, | 
iff nor has the Petitioner even averred, that the ſame was enter- | 
ned in any of theirs, or the Commiſſioners Minutes. The 1 
00; KReſpondent, therefore, apprehends, that he is well intitled 

the 1 that no Diſcovery whatever was made of theſe 

5 hl nds, . 


oge But he ſhall ſuppoſe, for Argument Sake, that. ſuch a Diſ- 
] covery was made, as the Petitioner ſets furth in his A fhidavit, 
The and 


and ſubmits it to your Lordſhips, that it was not fuch as the Tap 
required; and therefore, that the Petitioner can take no By 
nefit from it. For, = 

Ino, Your Lordſhips will obſerve, that Kennedy never ay. 


1 11 / . ally ſeized, or entered to the Poſſeſſion of the Lands; and 
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altho? he adjndged the ſame, yet, as his Adjudication was led 
without any ſpecial Charge given the Petitioner to enter Hei 


{ 


{jd py in the Lards, it was void and null. Such an Adjudication le 


againſt the Petitioner, an apparent Heir, who had made 
no Titles, could not anyways affect the Lands, nor be * 


againſt the Petitioner himſelf, or any other Perſon whatever 


If, therefore, the Matter had been fully diſcevered, and the 
Petitioner's Right to theſe Lands, together with the Nature 
of the Diligence, faid ta affect the fame, been properly en 
plained by the Petitioner, as ought to have been done, it i 
apparent, that the other Creditors muſt have totally (ct aſide 
that Adjudication, and drawn heir Shares of the Subject. 
240, Suppoſing the „ had been properly led, yet 
the Petitioner had unqueſtionably belonging to him, the Re 
verſion of the Lands: And for aſcertaining what might be tte 
Value thereof, it. was incumbent on the Petitioner, to. have 
made a more full and explicite Diſcovery of the Circumſtance 
of the Debt adjudged for, and of the Rental and Value of the 
Lands, that the Commiſſioners and Aſſignies might have been 
enabled. to judge, whether it could be for the Intereſt of the | 
other Creditors, to have the Lands brought to a Sale? 
And, 30, The Petitioner did not give a juſt Account of 
the Matter, when he faid, that the Debt due to Kennedy ex 
eeeded the Value of the Lands. The Reſpondent will not 
here trouble your Lordſhips with entering upon the Proof that 
was adduced by Witneffes, as to that Value. It was found im 
praticable to bring a Proof in that Way, by reaſon of ihe 
ands not having been ſet in Tack, nor at any certain Rent 


for above thirty Years paſt. 
_ The 


I 


SF The Reſpondent ſhall take the Value of the Lands at the 
etitioner's own Eſtimate of 300/. Now, of Kenne iy's Debt, 
Iit appears from his Aſſignation to the Petitioner, dated 20th 
8ſt 1747, that 80 J. Sterling had been paid by Captain Ro- 
est Cathcart, for Account of the Petitioner, at two diffe- 

Wrcnt Times, In order to prevent Kennedy's entering upon 
. Poſſeffion of the faid Lands of Glendiſt. The Aſſignati- 
Jon alſo bears, that the ſaid 80 J. had been ſince repaid by the 
3 titioner, to the ſaid Captain Cathcart, and that the Petiti- 
Eoncr had then paid Kennedy 229 J. 18 5. 3 d. Sei ling; which, 
with the 80 J. completely ſatisfied him of the principal Sum 
Eof 200 J. Annualrents and Expences. It is apparent, that if 
the faid 80 J. was paid before the Bankruptcy, the Lands, at 


GT 8 N o |=. AT 


le ch, and, conſequently, there was a Concealment upon them, 
of near to that Sum of 80/7, mae: 
& The Petitioner, indeed, produced a Bill, dated 1ſt March 
« 74, drawn by Kennedy upon Captain Cathcart, for 37 J. 105. 
e %ig, which he founded on, as Evidence, that ſo much of 
the Money was paid after the Bankruptcy. - But, by a mark» 
ing on the Back of the Bill, ir appears, that 17 J. 105. of 
hat Sum was due to Kennedy, for Wages, as Carpenter on 
Board Captain Carthcarr's own Ship: And further, as Kennedy 
had no Title to draw a Bill upon Captain Cazhcart, for a Debt 
due by the Petitioner, it cannot be preſumed, when not other- 
Ways iaſtruted, that the Balance of 20 l. was drawn on the 
etitioner's Account. | 

But, whether the whole 80 J. or only 60 J. was paid to 
Keuredy before the Bankruptcy, it is equally concluſive againſt 
he Petitioner, In a Miſſive of this Date, wrote by the Pe- 
tioner to the Ref; pondent, after mentioning his having repaid 
Captain Carkcart the 80 J. the Petitioner adds. I have had no o- 
© pen Accompt with him ſince the 1745,” that is, from the 
Time of the Paukiuptcy. This gives the ſtrongeſt Reaſon to 
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that Period, far exceeded the Value of the Debt due to N“ 
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believe, that the 80 J. had not only been paid to Kenedy, hu 
repaid to Captain Cazhcart, before the Bankruptcy. Moreo 
ver, what muſt conclude the Petitioner on this Article, i 
that he falls to be poſſeſſed of Kennedy's Receipt, or Reccint 
to Captain Cathcart, which would be delivered up to hin, 
when he cleared with the Captain. He has been repeated; 
required, even under Proteſt, to produce ſuch Receipts, bu 
has never yet thought fit to produce any Receipt, or even; 
Declaration from Captain Cathcart, on this Point, altho' the Mt 
Captain has been long in London ſince this Objection was mate; Ne. 


ox ni? neither has he ſo much as condeſcended on the preciſe Tine + 1: 
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that the Money was paid by Captain Cathcart to Kennedy, d 
'repaid by him to the Captain. It muſt, therefore, be juſth 
preſumed, that ſo much of Kennedy's Debt was extinguiſhe! 
before the Bankruptcy, and, conſequently, that the Land 
did exceed what remained due of Kennedy's Debt, in abou 
80 J. or, at leaſt, 60 J. Sterling. 


it. The Houſe The Reſpondent comes now to the Matter of the Houſe | is 


in Edinburgh 


'Elinburgh, of which the Petitioner has judicially acknowleds Wi Ca 
ed that he made no Sort of Surrender or Diſcovery to tle M 
Commiſſioners. | 
It is admitted by the Petitioner, that this Houſe, which a WM th: 
and before the Time of the Bankruptcy, yielded 8 J. yea ha. 
of Rent, and has at different Periods ſince, yielded from ix MF [nc 
to eight Pounds Sterling of yearly Rent, belonged to his I. tha 
ther at his Death, and thereupon the Right to that Property it! 
unqueſtionably devolved on the Petitioner : And it will appea Wi up- 
equally clear to your Lordſhips, that the ſame Right remain Wi 
in the Petitioner at the Time of his Bankruptcy, and con: fer 
nued till the Subject was lately adjudged from him, as charge on 
to enter Heir therein to his Father, at the Inſtance of e thot 


Reſpondent. Nor is the Evidence leſs pregnant of the h fron 
titioner's having been in the natural Poſſeſſion of this Houl 1 
| the 


during the ſame Courſe of Years. 
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The Petitioner has not ventured to conteſt directly, that the 
Title to the Property of this Houſe ſtood in him at the Time 
of the Bankruptcy, but contends, that it is ſufficiently inſtruc- 


ted by Circumſtances, that he had given over or become 
bound to denude of this Houſe (which he holds equal) in Fa- 
vours of his Siſter Mrs. Campbell, in Reſpect that Part of her 
© Portion remained unpaid at her Father's Death. 

* Your Lordſhips, however, will not take the Allegations of 
parties for Evidence, and {till leſs will Allegations be regard- 


ed, when redargued by Evidence. There is no Proof whate- 


ver, that any Part of Mrs. Campbell's Portion was due to her 
Vat her Father's Death in 1729; nor is it at all credible, conſi- 
dering that ſhe had been married to Mr. Campbell Miniſter 
at Deuoon, above 30 Years before that Period. The Petiti- 


oner ſays, that he on that Occaſion wrote her a Letter, deſi- 
ing her to take this Houſe, and {ell it or keep it as ſhe pleaſ- 


a Certificate produced, bearing, that the Preſbytery of Deuoon 4 ary 
reported to the Truſtees for managing the Widows Fund, r 
that Mrs. Campbell died in October 1758, and your Lordſhips ©" 


7 


have heard that this Action was commenced in April 1758: 554 2 4&7 
Indeed had any ſuch Letter ever exiſted, it cannot be doubted & Lore] Fe” 


that Mrs. Campbell would have carefully preſerved it, and that 1 7 3 
7 I fl 
fe ' ret Rel )j + 


it would have fallen juto her Daughter or Grandſon's Cuſtody, 
upon her Deceaſe. 2 


Her conſtant Poſſeſſion of the Rents of the Houſe, can in- 


= 


c * 


fer uo Right in her to the Property, nor any Obligation up- At / 


ed; but it is acknowledged no ſuch Letter is produced: Nor H # te , 1 
is the Excuſe for the Want of it true, in Fact, that Mrs. — g5Y Pat Ht 
Campbell was dead before this Action was brought; for there is Cr. 4 
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on the Petitioner to convey it, when it appears ſhe drew L(4:s >2 « {ole 3 
[thoſe Rents in Right of the Petitioner, and upon a Factory 
from him. As to what Doctor Wiſhart depones concerning 
lis adviſing Mrs. Campbell to ſell the Houſe, it appears from 
[the Terms of his Oath, to have happened long after the Bank- 
{"uptcy, and can be carried no further than as importing a 


N ys 2. | 
© [ 
4 Ft _— j 


| 


N ">; we 
r . — ů — 
* z —— b <> bv. mw acer « Vs) 


r 
4 — — la bows 1 4 e * 


Scheme of ſelling the Houle, if the Petitioner, the Proprietq 
thought fit. And with this is to be confidered the new Pre 
duction made by Colin Mackay, Mrs. Campbell's Grandſon, fine 
the reclaiming Petition was preſented. It conſiſts, as already 
noticed, of two Letters bearing to be ſigned by the Petitions 
er, and addreſſed on the Foot of each to his Nephews, Joln 
and Colin Mackays, but without any Direction on the Back, 
ta the ſirſt, dated 22d February 1757, there is this Paſſge, WW 
My kind Love to my Siſter, and tell her, that 1 think e 
« ſhonld write preſſingly to Mr. hari to fell the Houſe x 
« Ediibureh, for any Money it will fetch, for it is not won 
« keeping.” And in the other, dated 29th March 1757, be 
ſays, * think my Siſter had better keep the Houſe than f 
« it, confidering what Mr. Wiſtart writes her.“ Theſe Le 
ters are wrote 77veſve Years after the Bankruptcy, and uſt on 
the Eve of the Commencement of this Action: Ar the utmol, WW 
they can import no more, than that the Petitioner, who ht 
then again become a rich Man, was willing to ſell his Houe 
for his Siſter's Behoof, but can neither import that he was 
aute iveſted of the Right to it, or had come under any pre 
vious Obligation to that Effect. | 
Further, the Petitioner has faid, That after Mrs. Campbell 
Death, when Colin Mackay, her Grandſon, wrote to him on 
the Subject of this Houſe, his Anſwer was, That he hi 
„given up all Right to it to his Siſter many Years ago; aid 
* as Colin's Mother was the only Child ſhe left, ſhe might di 
* with it what ſhe pleaſed.” This Anſwer is {aid to hawe 
been made before the Petitioner had the leaſt Knowledge 
of the Challenge brought by the Reſpondent upon the Sub 
ject of this Houſe. Your Lordſhips might be here led ts ſp 
{i ( Ha Poſe, that the above Paſſage as cited in the Petition was taken from 
el CS the Letter faid to be wrote by the Petitioner to Colin Macke; 
„ e i but there is truly no ſuch Letter produced, nor any Fidenc 
DV i/ _— that it ever exiſted. There is nothiog appears further, that 
CHA C4) 


70 a Letter from the Petitioner to Doctor Miſbart, dated m 
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February 1759, upon the Subject of the new Challenge which 
the Reſpondent had then made, reſpecting this very Houſe; 
and there indeed, the Petitioner does, by way of Excuſe for 
himſelf, in not ſurrendering the Houſe, alledge, inter alia, that 


he had made ſuch an Anſwer to Colin Mackay. The Reſpon- 


dent is perfectly fatisfied-that this would have been fo ſtated 
in the Petition, had it been explained or. occurred to the Pe- 
titioner's Council; but even - ſuppoſing the Petitioner had 
made ſuch an Anſwer to Mackay in the 1758, it could ſurely 
have been no Evidence of the Fact, that he had truly diveſt- 
ed himſelf of this Houſe, before his Bankruptcy in the 
1745. 1 | MET | 

Four Lordſhips will now, on the other Hand, conſider the 
Evidence which the Reſpondent has adduced, for proving, 
that altho' the Petitioner gave the Rents of. this Houſe for 
his Siſter's Maintenance, yet both the: Title to the Property, 


and the Poſſeſſion of the Subject was held by him long before, 
at the Time of, and after the Bankruptcy ; and that he muſt 
have neceſſarily known or underſtood his Right of Property, 
and Intereſt therein. | | Io 


* 


In the firſt Place, it appears, that Mr. Alexander Macmillan, 
who had been Factor for the Petitioner's Father, - uplifted 


the Rents of this Houſe by the Petitioner's Authority, from 
* . 1 


the 1729, to the 1739: Altho' there is no written Factory 
recovered, yet it is manifeſt he could have collected the Rents 
by Commiſſion from no other Perſon. Further, the Fact is eſta- 


bliſned by ſundry Receipts recovered from the Tenants during. 
that Period: The earlieſt of theſe Receipts is in theſe Words: ] Dec. gtb, 
„ Alexander Macmillun, &c. as having Commiſſion from. Mr. 736. 


© John Cathcart, Merchant in London, grant me to have re- 


-« ceived from Mr. William Harper the Sum of 12 J. Sterling, 
as a Year and a Half's Rent, viz: from Whitſunday 1735, 


* to Martinmas 1736, of a Houle in, Fowlis's Cloſe, Top Sto- 


ry of the Fore-ſtrect, Eaſt Side, belonging to the ſaid John 


*« Cathcart ; and therefore, I hereby, as Factor for the ſaid Jol 
„ Cathcart, diſcharge the faid Mr. Ha-per, Oc. and I oblige 


m Conſtituent to Warrant theſe Preſents.” 


E 20, There 


Sept. 24th, 
1739+ 


>, There is a Letter from the Petitioner to his Siſter 
Mrs. Canpbell, wherein he writes, © I doubt not but Mr. 
« Macmillan remits you the Rents of the Houle in Einburgh, 
« a; 1 d:ſired him which, in the mean time, is all I can do 
« for you, Oc.“ And there is a Receipt under. Mrs. Camp- 
bcll's Hand about that Time, acknowledging her to have fe- 
ceived by Doctor Wiſhart, whom Mr. Macmillan employed to 


make the Remittance, the Sum of 7/. 7.5. Sterling, complet. 


ing one Year's Rent, as the Receipt bears, ** of my Brother 
John Cathcart's Houſe in Edinburgh, which Rent is allowed 
* by him to me.“ + Y 

Thus your Lordſhips have the Petitioner himſelf, Mr. 
Macmillan his Factor, and his Siſter Mrs. Campbell, all own- 
ing and declaiing, under their Hands, the Houle to belong to 
the Petitioner, and the Rents to have been levied in his 
Name, and aplied by his Direction for his Siſter's Aliment, 


ztio, Doctor Wiſhart has deponed, that to the beſt of his 


Remembrance he uplifted the Rents from the 1740, to the 
1744, by Virtue of a Miſhve from the Petitioner, tho? upon 


looking over his Papers, he cannot find fuch Letter; and du— 


Auguſt 22d, 
1744. 


ring that Period, the Rents were alſo remitted to Mrs. Camp- 


bell, which muſt have been by the Petitioner's Direction. 


And, /afily, What is concluſive on this Point, is the fol- 


lowing ample Factory, holograph of the Petitioner himſelt, 
granted to Doctor Wiſhart within leſs than a Year before the 
Commiſſion of Bankruptcy was iflued. | 

« ] Fohn Cathcart of London, Merchant, being full y con. 
« yinced of the Honeſty and Capacity of the Reverend Mr. 
« George Wiſhart Miniſter of the Goſpel in Edinburgh, do 
hereby conſtitute and appoint him, my ſole and lawful 
« Faftor for the Rents of all my Houſes, Tenements, &c. le- 
& ſowing to me, within the City of Edinburgh, and Liberties 
<« thereof, with full Power, not only to uplift the ſaid Rents, 
* but to grant Diſcharges for the ſame, Oc. as amply as I my- 
« felf could do. And likeways, J hereby ordain and appoint 


© him, the ſaid Reverend Mr. George Wiſhart, to pay the 


“ Rents and Profits ariſing from the ſaid Houſes and others, 


« to Mrs. Campbell Reli& of, Oc. my lawful Siſter, for fe 
du) 


conſic 
there 


a+ ! 


ry Reaſons thereunto me moving. Declaring always, &%. 
Nhat a Diſcharge or Reccipt from the ſaid Mrs. Campbell 
F « ſor the Rents uplifted by the faid Reverend Mr. George 
* « /iſtart, ſhall be as valid to all Intents and Purpoles for his 
„Fx neration, as if I myſcif had granted the ſame : Hereby 
a \eclaring, That the ſaid Mrs. Campbell her Receipts, ſhall 
 « o/ ways be a full Exoneratiou to the ſaid Reverend Mr. 
| © Geo: ge Iſiſhart of all Rents of the ſaid Subject which he 
has jntromitted with, preceediug this Date, Oc.“ 
At the Time this Factory was granted, the Title-deeds d 
© the Houſe were in Mr. Macmillan's Hands, with whom they 
© remained till they were delivered up to Mr. Hunter, the Peti- 


intended to have made over the Houle to his Siſter, it would 
| furcly have been much eaſier for him to have ordered a Diſpo- 
> {tion to have been made out in her Favour, than to have 
wrote this long Factory with his own Hand: But no ſuch 
: VDiſpoſition was ever granted, or appears to have been ever 
thought of. And in Purſuance of this Factory, Doctor Vi- 
u depones, he uplifted and applied the Rents till the 1759, 
being after the Commencement of this Proceſs: His Receipts 
to the Tenants do uniformly bear to be granted by him, as 
Factor for Mr. Cathcart ; and likeways, conſtantly deſcribes 
the Houſe, as belonging to the ſaid John Cathcart. 

| Upon the whole, it is evident that the Property and Potf- 
ſeſſion of this Houſe belonged to, and was held by the Peti- 
| tioner at, and preceeding the lime of his Bankruptcy. No 
| Diſpoſition or Conveyance of the Property ever was granted 
| to his Siſter : No Obligation, or even Promiſe to diſpone in 
her Favours, is attempted to be proven. It ſurpaſſes all Cre- 
civility, that the Defender, who had reſided Jong in this Coun- 
try, was a Native of Scotland, and had carried on Trade there 
tor many Years, could imagine that his applying his own 


Rents, during Pleaſure, to the Support of his needy Rela- 


tion, ſhould denude him of the Subject itſelf, out of which 
the Rents are produced: Jgnorantia juris is not pleadable ; but 
conſidering the Factory and other Vouchers above ſtated, 
mere is no Room left for pretending Ignorance of any Kind. 

Sup- 
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I. The 
halt Pay. 


Petitioner's half Pay, Upon the 28th of September 1745 


Cer" 


Suppoſing the Defender may have intended to make a Coy. 
pliment of this Houſe to his Siſter, it could not avail hin, 
as {till he had not executed that Intention, nor become effec. 
tually bound to do fo: Neither, indeed, is it conſiſtent wi} 
Probability, that he truly did intend it, conſidering, that fr 
fuch a Courſe of Years, no Deed or Writing that hade Þ- 
ſmalleſt Tendency that Way was granted. In fine, as thiz 


Houle undoubtedly belonged to the Petitioner, it unqueſtiqg. 


ably ought to have been lurrendered or diſcovered by him, 
The third Diſcovery which the Reſpondent made, is the 


the Date of his final Examination, it is acknowledged ther 


ſing from a military Office, the Pay whereof is not attach. 
uble by Creditors. The general Rule of Law is clear for tle 
Reſpondent, that all Subjects belonging to a Debtor ougit 
to be attachable by his Creditors ; and therefore, it is incum- 
bent on the Petitioner to prove that this half Pay is execmed, 
which he has not yet done. The Office of Director of the 


miſſary: It gives no Title to half Pay, fo that the Petition- 
er's Grant of it was a mere Favour like any other Penkion; 


was an Arrear due to him of 48 J. Sterling, for 96 Days, a 
10 J. per Diem: Of this Artear, and of his half Pay in Time 


coming, amounting to 1824, Sterling per annum, it is confeſſed, rg 
Notice was taken to the Commiſſioners : The Excuſe made, 


is, that the Petitioner was not bound to ſurrender it, as art 


Hoſpitals is not more a military Office than that of a Com. 


and even ſuppoſing the ſame to have been alimentary, as 


Time coming, yet the Arrears, which had-run up to a con 


' fiderable Sum, were truly a Debt reſting to him, and afligh 
able at his Pleaſure. At any Rate, it is certainly unluch 
for the ' Petitioner, that in this, as well as all the other Att 
cles, he aſſumed the Power of judging for himſelf in his owt 


Cauſe ; and, inſtead of ſubmitting, as he ought to hit 


done, the whole Facts to his Commiſſioners, ſtood ſilent, 210 
relied entirely on his own partial Opinion, tho* now proved 


greatly prejudicial to the Intereſt of his lawful Creditors. 


. Having thus canvaſſ-d the ſeveral Articles of Concealmeit 


in Difpute, the Reſpondent will conclude with-fome Obſers. 
| © _ 


ad 3 


tions on the Petitioner's general Defence; that in order to 
vacate the Certificate, the Creditor muſt prove, that the Con- 
cealmerit was made of Intent to defi aud. 

The Refpondent humbly apprehends, that a fatisfying An- 
(wer to the Petitioner's whole Argument, ariſes from the plain 
Words of the Statute itſelf, (the 5th of his late Maje- 
Ry ;) which provides, that if a Bankrupt obtains the Lord 
Chancellor's Certificate as therein directed, he ſhall be dif- 
charged of his prior Debts; and if ſued for the fame, “4 
„Verdict ſhall pafs for the De fendant, unleſs the Plaintiff in 
* ſuch Action can prove, the faid Certificate was obtained 
« wifairly and by Fraud; ok, unleſs the Plaintiff in ſuch Ac- 
tion can make appear any Concealment by ſuch Bankrupt, to 
„the Value of 10 J.“ Here there is a diſtin Alternative 
by the Particle oR ; the Certificate is vacated, either if the 
Creditor can prove it to have been obtained unfairly and by 
Fraud, ox can make appear any Concealment to the Value of 
19 J. Had the Legiſlature meant, that the Concealment 
thould have been proved wilfully fraudwent, it would certainly 
have been ſo exprefſed. But, on the contrary, the Legiſlature 
has put the Evidence of the Concealment in Contra-diſtin&i- 
on to that of Fraud. As Fraud ariſes ex animiintentione, a 
Proof of it muſt be extremely difficult in many Cales, and 
often impraRicable : The Legiſlature, therefore, either meant, 
that ſuch Fraud ſhould be preſumed, where the Value of the 
Subject not ſurrendered exceeds 10 J. or that the Voidance of 
the legal Diſcharge ſhould be impoſed, whete the Bankrupt 
by his Negligence had omitted to diſcover ſuch a conſiderable 
Fund for Satisfaction of his juſt Debts. There was obviouſly 
no Occaſion to mention a Concealment of this patticular Extent, 
if it could not avail to void the Certificate, unleſs fraudulently 
done becauſe Frauds and unfair Practices to any Extent, ſmall 
or great, arc ſeparately declared to be a Ground for vacating 
the Certificate. Indeed, from the whole of the Statute, it is 
plain, that theſe merited a very different Conſideration. 


F | Thus, 


Thus, the Act ſpecially requires, that the Bankrupt ſhall 
upon Oath, fully and truly diſcloſe and diſcover © All his Ef- 
« fects and Eſtate, real and perſona], and how and in what 
% Manner, Oc. he had diſpoſed of any of his Eſtate, ec. 
& and all Books and Writings relating thereto, or of which 
« he is poſſeſſed, or in and to which he was any Ways inte- 
« reſted, or intitled; or whereby he or his Family had, or 


„tight have, or expect any Profit, Poſſ bility of Profit, Benefit, 


« or Advantaze whatever, &c.” Theſe Words as clearly as 

offible, declare the Intention of the Legiſlature, that nothing 
ſhould eſcape the Notice of the Bankrupt ; or that if it did 
to the Extent of 10 J. he ſhould not receive the Benefit of 


the Statute. It is not thereby meant, that the Bankrupt 


ſhould ſet forth every Tranſaction of his paſt Life, further than 
may be connected with the Circumſtances of his Bankruptcy : 
But it certainly imports, that he ſhall fully diſclofe every Sub- 
jet in which he has a legal Intereſt at the Time, or from 
which he or his Family, and confequently his Creditors, may 
even have a Poſſibility of Profit or Advantage; and ſuch un- 


doubtedly were the Subjects now under your Lordſhips Con- 


ſideration. The Law does not leave the Bankrupt at Liberty 
to judge for himſelf, or rather for his Creditors, of the State of 
ſuch Subjects, or of the Import of Queſtions that may ariſe at 
Law concerning them. He is fairly and honeſtly to diſcloſe 
the whole Facts, be the Conſequence what it will. 

And your Lordſhips will obſerve, that that Part of the 
Bankrupt's Oath, bearing, that he has not concealed or em- 
bezzled any. of his Effects, or any of his Books, Papers, Oc. 
relative thereto, with an Intent to defraud his Creditors, does 
not at all derogate from the other Part of the Oath, bearing 
affirmative, that he has made a full Diſcovery of all he is poſſeſſed 
of, or intitled to: That Negative is properly applicable to a 
{ſeparate Proviſo of the Statute, * That, in caſe he ſhall con- 


* ccal, or embezzle his Eſtate to the Value of 20 J. or any 
Books 


8 
. 
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I 
* 
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« Books or Writings relating thereto, with Intent to defraud 

« his Creditors, he ſhall, upon Conviction, be deemed guilty 
* « of Felovy, without Benefit of Clergy.” So juſtly has the 
| Legiflature conſidered the heinous Guilt attending the Com- 
miſlion of a wilful Fraud, that it has made it puniſhable by 
Death; which ſtrongly corroborates the Reſpondent's Con- 
ſtruction of the other Clauſe in the Statute, that a Conceal- 
ment, or not Diſcovery, tho' not fraudulent, ſhould vacate 
the Diſcharge. 

The Petitioner would have the Voidance of his Certificate 
be conſidered as a Penalty on the Bankrupt. But this, with 
Submiſſion, is altogether erroneous. Debts juſtly conſtitute, 
would for ever remain binding on the Debtor, unleſs paid, or 

reſcrib'd ; and the Multitude of them would never leſſen his 
Obligation for each. The Legiſlature, therefore, commile- 
rating the unhappy State of thoſe, who, through Misfortunes, 
have become Bankrupt, has provided equitable Means for 
their Relief. In Scotland, it has gone no further than a per- 
| ſonal Protection from Diligence, upon a Surrender of all the 
| Bankrupt's Effects to his Creditors: But, in England, he ob- 
| tains a total Niſcharge, and even ſome Share of his Effects, 
it he ſtrictly complies with the Requiſites of the Law, parti- 
| cularly, by making a full Surrender to his Creditors. In loſing 
the Benefit of the Certificate, therefore, the Bankrupt incurs 
| no Penalty, but only fails to get a Benefit or Aivaniaze thro! 
| his own Fault, or Neglect. The Certificate itſelf bears, that 
:he Creditors conſented to his Diſcharge, upon the Faith that 
he had made a full Diſcovery, and that he had nothing more 
in the World to give them. But, when it now appears, that 
| he then was, and ſtill is veſted in the Property of conſiderable 
Subjects known to himſelf, and which, confeſſedly, he ought 
to have ſurrendered, the Condition of the Certificate fails, and 
the Reſpondent, and his other Creditors ought, in Juſtice and 

Equity, to be put in the ſame State, as if that Diſcharge 
had not been granted. 1 
Your 


Your Lordſhips will at once foreſee the dangerous Conſe. 
7 quences that muſt attend any other Conſtruction of the Statute 
1 than the Reſpondent has endeavoured to maintain. It would 
be an eaſy Matter, otherways, for a Bankrupt to conceal the 
if greateſt Part of his Effects, and yet have a Plan laid for ſuch 
it Excuſes, as, in caſe of Detection, might take off the leak 
| Appearance of Fraud. Mankind cannot dive into the Hearts 
of each other, and, therefore, are intitled to provide againſt 
the Commiſſion of Frauds in particular Caſes, which. it night 
otherways be impoſſible to prove. The Eng/i/h Statute of the 
21. James I. Cap. 19. expreſly directs. That the Statutes 
relating to Bankrupts, ſnall be conſtrued in the moſt beneficial 
4 „Manner for Creditors:” Which is a Rule that mult be conii- 
1 dered as extending to all future Statutes, ſince it is conſiſtent 
l with Reaſon and Juſtice. Yet the Petitioner's Conſtruction 
| of this late Statute, were it received, might convert an AQ, 
x intended for encouraging unfortunate Bankruprs to do Juſtice 
j to their Creditors, as far as they are able, into a Snare, where- 
| by the moſt fraudulent Bankrupts might intrap their Creditors, 
4 and find Means, with Impunity,. to poſſeſs thoſe Subjects, 
which, in Law and Juſtice, belong to them. 
The Reſpondent has no Inclination to carry his Plea fur- 
ther than is. neceflary, or to charge the Petitioner with a wil- 
ful Fraud, if he can prevail on eaſter Grounds : But he mult 
obſerve, that were it neceſfary, he thinks he could well main 
tain, that there are here Circumſtances ſuſſicient to. inſtrut 
a legal Fraud, if not likewiſe a moral one. The Ignorance 
which the Petitioner pleads in. his Excuſe, particularly as to 
the Houſe, is ſo grofs, as no Man of any Buſineſs or Expe- 
rience in Life, Fo leſs a Man of the Petitioner's Abilities 
can be ſuppoſed capable of; and his whole Story is involved 
in Inconſiſtencies that cannot be reconciled : But in fine, (to 
uſe the Words of a late eminent Council, as the Reſpondent 
can find none ſo expreſſive) in his humble Apprehenſion, here 


no Proof is requiſite of a wilful or fraudulent Intention » 
« the 
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© the Bankrupt to conceal; it is en 2ugh, that he did not dif: 
« cloſe, to whatever Motive owing.” 

The Petitioner has concluded his Petition wich craving to 
be allowed Compenſation on a omiſſory Note of the Re- 
ſpoadent's, for 48 J. 1 5. 7 d. Sterling, and the Bilance of an 
open Accompt ſince 1758. The Reſpondent agrees, that 
the Contents of the Note ſhall be allowed in Part of the 
Debts due him, and alſo the Balance of the Accompt, which 
only amounts to a few Shillings. 

Laſtly, As to the Co: las of the Libel for 150 J. in 
Name of Damages and Expences, it is what is cuſtomary in 
every Caſe, tho? no Doubt ſubject to your Lordſhips Reſtric- 
tion: The Reipondent ſa>mits it to your Lordſhips, whether 
he is not at I-aſt iatitled to be re-imburſed of his Expences; 
and he hopes the Length of Time, that ſuch a large Debt has 
been with-held fron hin, and the great Charge and Trouble 
he has been put to in inveſtigating the Petitioner's Conceal- 


ments, both here and at London, will be taken uader your 


Lordſhips Conſideration. 


& > 


. In Reſpect whereof, &c. 
DAV. RAE. 
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